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You wm find enc:-!D1'~d ()Ut detaHed opinicln which servPs to update and supplement 
our preiiminary opini~)tl d~livered to you. on May 21, 1992. 

For the r~asons SPt out in dt!tatl ln the ~nelos'!d opinion, is is our unequivocal and 
forceful view t.hat th~te is no real\stic- probability of suc~eding in the defence of the 
present Policy. Tiu~re is no alternatjve but to settle .the Douglas and .other related 
actions at'l.d, acrotdir'.gly, Vlo~ t~qulre your immediate in&tructicms to commenc:e 
settlement negoti&ttions. 

An executive ~ui< ,na,·y of ot.tr vi~ws ttl\d rP.L'(.)mmend.atio1\S i~ · reproduced below:. 

1. Our revie·.~ of the ~ases dedded under section 15 of the Charter compels u to 
conclude '"ithout r~servation that sexual orientation is a person•l 
characte-ristic "nall.)gous to the ~num•rated grounds to which the section 15 
Charter guarantee of eq\Hllity applies. Although the fil~d statement of 
defencE': dE"nies thf! appli~a'omty of section 15, it is our view that, if pursued, 
thls-defenre will dearly be re;ected. Jndeed, the Attorney~General has already 
conceded th!s point in other cases. 

Pvz·d 

Na\lou<~IAfflll ,nton 

CAS.'iF.l.S•POVl JOT• L>OlJ{ :LAS 

Tomt~tC"I• Mont~tl • V •ncouver 
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2. Our re\'it;>W or lhe PIJiicy lead!) us to condude that the Policy is nOl likely to 
m.eel the ''r:·~cribed by law" ~-est rctluired to justify the limitation of a Charter 
right under ~ecHon 1, and as such, even a strong section 1 defence on the facts 
is not likely h)~ ar.r.epred by the murt. 

3. We ha~e l'ir.>W been u.nequivocaUy advis~d by t·epresentatives of the Canadian 
r(:~rces that tlwre are no witnesses in senior leadership positions wlth the 
Can~dl.dn Forces who are prepared to testify in support of our seCtion 1 

defence, as piE'adP.d. 

4. The! evidence relating to the aborted Policy <.:hans~ has a dramatically· 
detrimt:»n~al itnpact on any attempt to lend credible- evh.ience b~fore the court 
that a disro:ttinuan~.e of the Policy wJU have the serious ~ffects required to 
justify a d.efence or the Policy under ~non 1. In all Ukelihood, a &ubttantial \ 
portion of thes~ documents will need to be _di~closed and, therefore, will be 
lh~ subjP.'t"t of evid~ncc at tl'~al. · 

5. · Although th~ two outside experts' evjdence temains. reasonably useful, the ~ 
absence of <.Tecible surv.ey evidence on which these expert opif'ions can be 
bnsed m-:\ke~ the utility of the tw~ expert witnes~ extremely limited. 

6. Th~ dr<:\lffiStA.nc~~ surrounding Ms. Dol.lglas' tr.eatment by t~e. Canadiart 
Fore~ in this t.:-ase, together with the continued. defence of this PoHcy in the 
context of the above comments, may result in a substantial award of punitive 
and ext-n\plary damages against the Government of Canada and the potential 
aw rd of soliriLor and dlent costs. 

7. A trial \'.;c.)\~td gener-ate eviden'~ whids wouid be- v~ry embarrassing to the 
Attorney·G~neri11, the Department of Justi~, the Department of National 
Df>ft:tn('t'!, the Chief ~f Defence Staff and his effie~, lind the Prime Minister's 

Office. 

In conclusion, w~ ~~ no rational ur reaHstic basis on which the Pl.:nJ.glas case can be 
tried. ~1oreover, ~ rotced tr!at would result in nothing but a string of 
embarrassments ror all concert~ed, without any counter~balandng benefits to 
anyone. It \s thertforP, dear to us th?.t this cas~ ought not to be tried. We agree with 
the Attcrney·Generars opinion tha1 this is case in which ,,.,e have no abiUty to 

mount A defi?nt·~. 

In order to avuiJ llw ~unllnuing costs of trit1l pr~parat~on, we rt!qulre your early 
instruct'ons. V-Ie t.elieve that th~ impHcat\ons to the Government of Canada and to 
the involved Dep .. rtments a.r~ Sol) negative that we would requ~l an immedhs.te 
meeting with you

1 
a representativ~ of the DPpd.rtme-nt of National Defence and a 

repre$entative from the J)rime Minister's Office ro discUS$ these matters. 
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Since thi~ case ha:; bcot>n fixed by C:l)U.rt order t·o ;::on.unem.-e on October 26, 1992, it i9 
essential t·n finh. ti'-:i-~ our instructions immediate-ly. 

Yours very truly, 

ara 
............ 

\ 
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