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Depaltment of Justi~e Canada 
Room 536, JustifY. Huilding 
239 \\'(~llington Stt·f!f't 
OttclWN, Ontario 
I<1A OHS 

Dear Mrs. Mcisaac: 
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F'ACSIM~~:J! (41$) .-n 

Wiml:ll'S DIREC:f UNE: (411) tet-1411 
OUR fi.E NO.: 1 1051;27 

Since our preliminary opinion of May 21, 1992, we have undertaken additional 
research and l1.:n:e r:"tlmrn~nced. intensive p1·epara.tJon for trial which, as you know., 
has been scht.~uled to begin in the Fed("ral Court on October 261 1992. Spedftcally, 
W<! have: 

{.a) rontinut.~d with our ani\lysis of th~ legaJ issues relating to sections 1 and 15 of 
the Chartt!r, the issue of the plaintiff's right to continuing discovery and the 
potentidl fo't' c:n award of punitive damages against the Government of 
Canada; . 

(b) n1et or Sj>Ol-".o-n with all th~ uvtside expert •.-iitnesses, excluding Mr. Zuliani 
who has Mn away from his ofnre; 

(c) received ~nv r~'-·i~wed th~ letter dat!!d Ju.r\E" 25~ 1992 to you from tt.-Colon 1 
KQn w. \·Vatkin in which our May 21, 1992 opinion was considered and have 
met , with u .-Colonel V\'atkin to foliow up on s2Veral of the issu~s therein 
identifted; 

(d) . on " ~·liminMy basis, reviewed do~uments in the context of the plaintiff's 
req\JtSt ft.,r cor~ tir.uing discovery re!aHng to the aborted Policy changt!; 

N<AhoMI Mtmatton 
CA!;SEI.S •laolJUOf• OOUGI,AS 

Toronto• Mor.tl\.•.al• Van.touv~f 

\ 
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We have id~;Hlfie;! ~t-vttral ls~ue~ which we bel\~vt will btl! of assbtauce to you ln 
your assE-ssme nt o~- our rc!commendati(\n thc.\t the lJoHglas action and r~lated actions 

b~ SCltl~d. 

1. l$ StXU.i!! orientation a personal characteristic ana1ogout~ to tile en\lmerated 
ground~ of Sf<tion 15 of the Charter to which the Charter guarantee of 
equality wllt be t::llended? 

We are agaill addr~ssing this issue bec:al.tse we understand that there is some 
su~estion tht.: t this issue may stiH be open for further CO\.Jrt consideration. 

We note tl 1;;( th~ St"_ten\e-nt of Defem:e filed in the Douglas ~H.: tion denies that 
Douglas' rights 1jnder .section 1115 h~ve been infringed. DespiE'e thfl d.~nial i.n the 
pleading, w~ 1,ndH~tRI1d h~,.")wever that, at trittl1 tt '!o~as your plan to admit that sexual 
orientation ;s l!l gr('und o f diserirl'inatior'l prot('Cte-d by section 15 of the Chartft and 
tha.t the Polley I$ a prima fad~ tnrrtngem~nt of Dougtras· r!ghts un.dQr section 15. We 
further u.nderstt~rt...i tt!"'t It wa~ a!waY!l contemplated tn.at the Qnly line of defence to 
be advanced would be the "re"sonable limit" defence undl"r Section 1. 

Although eatly C!iSt'.S interpreting Sti'~o:tion 15 whit'h w~r~ dedded under the 
"similarly situated" t-.~st Jf\ft it open to ar~ue that sexual orientation was not a 
proh!blted grour.a of di~c.rin\ination under se"tion 15, the remaining d~cided cases 
under section 15 come to a contrary conclusion (See Veysey t1. Canada 
(C~mmissioner (If Corl'f'ctional Servicts, [19901 1 F.C. 321. and Browrt tt. Britflh 
Colm11bia Uvfini3ler of Httllth) (1990), 66 DLR (4th) 44-t). 

It is dear from .an analysis of the Supreme Court of Canada dedslon5 ln Andrews 
and Turpit: thdt person~ who suffer differential treatment as a result of thtir sexual 
oticntatlon are U e "discrete and insular- minorities'' entitled to the section 15 
equality gtja!"(l ntee,;;. Vvt: er~ of thf:\ view that a court would conclude that sexual 
orientation is a const i tutionallypprotected ground of discrimination and lhat your 
Departmen~·.s plar:' to $0 admit this issue ~t trial is the correct legal approach. 

Although we a.re t'IOt totally certain cf tbe offidal position of the Attorney General 
of Canada in r~i~ect ot the is~u~ being consi.dered, we have noted in some of the 
<iocumentary nuaterial r'\?viewed that the Government is committed to an 
interpretation 1)f section 15 which Includes sexual orientf\ti<Jn liS a protected ground. 
As weU, v.·e und.ers.tal\d that the Attorn~y General of Co1naJa has already conceded 
this position in {"Ontested Htigation <See Veysey tl. Canada (Commissioner of 
Correctionnr SfJ:'ilic~) (1990) 109 NR 3-00 and Egan tl. Canada (December 2, 1991), 
Vanco"'ver T· 241.5·o8 (FCTD).). In light of this facfl we W')Uld not now be ab1e to 
adv~nc~ a C<:mtrary p~ition. 

• I 
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For these red.son:s; '"'~ believe that .sexual urient"tion is a gro\ltH.l to whic:ll the 
sectio.n 15 t-qLtahty gut~rant~ extl:'nds and that the Policy is a lim!lation on Douglas' 
equality g1Jar:uHc-t~. under slictioti 15. Our only defence would b~ that the Polic:y 
consti tu t~ a reasouable limit, ttnder section 1 of the Charter. 

We will require your specific instructions to admit the applkability of section 15 so 
that ~"e may, in turn, advise our opponents prior to trial. 

2. Can the Polley meet the "prescribed by law" t<'st as reqlkired by section 1 of the 
Charter? · 

The que~tion ~Jf v:hHh~r the Po!icy can meet the "prescri~d b)' law" t~St na.s been 
the subject of consideration by your Department.- Based on oJJr current 
under:stAndin1_) of how. the Policy is being, altd has been, applied we have very 
serious conc~rns on wheth(!'r thf: Policy can $urv-jve the ··prescribed by law" _test ! 
under section 1. · · 

. . 
The ··prescribed by law'' tt»st was set out Jn 1{. v. '!'kerens, [!985j 1 SCR 613~ p. 645 and 
is defined ~s follows: 

.. 1'hc recJuir .. ·'t:tmt~ t~ limit lhi 'pre:;crib.:d by 1mu' test is clliefly 
conc:untd with Ihe distinction betwet'll a limit imposed by law a~td one 
that is arbitrary. Tlze limit will be prescrib~d by law within the 
nzr!tmittg af ~. 1 if it is exprtSsly providr:d (or by Sllllu:C or rcgulntion, or 
result$ by r.utssary implicatfotr frorn the term~ of Ore 5tdtutt or 
r~gulatim! ct from Its operating rtquirements and may also t"tsu.lt f'rom 
flit ~ppt'inrtiotr of a C!'mmon law rule;" 

A limit pr~sctibe-:i by bw with;n the m~aning of this section ll'\ii.Y result ·by 
ilnpUcation fr-:1m the term~ of a 1egi.slative provision or its operating requirements. 
It need t,ot b~ an explicit Umit(l.tion ot a particular right or freedom (SH R. v. 
Thomstn (1988, 40 C.C.C- (3d) 411, nQSSl S.C.R. 640,63 C.R. (3d) 1.) 

Precision1 ac'·~-sibiH ty ar.d darlt y ho.vl? also lx.:.en held to be necessary t~.ttributes of 
the "presetibed t•y law" test. The requirement for precision is to ensure that there 
are no overre-aching laws which impair rights more th.an is justified. The doctrine 
of ··vagut!ness~ is foutl.d~ on th~ rule of law particularly on the principles of fair 
notice to citizens at1d limit~Uon of enforcement dl:;cretion. Pdir notice to the citizen 
conlprise:s ·' .f•xroa!. asp~ct •• an acq\.1a;nt.ance with the- actual t~:xt of &. statute ..... and a 
~ubstantivP. aspecT ·- ~ n understanding that certain conduct is the subject of legal 
restridions. 

A law which pass~s the threshold lest may l>e so general and ilnpredse as not to 
qualify as a re.nson"ble lintit to a Charter right }'ursuant to section 1. The relevant 
q\lestion is, theleh.)tt?, '"''ht?ther thQ lr:gi~la.t-ure has provid~ a clear and intelligib e 
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standard to permit a determina~ion of where anJ what the Hrnit i:>. Th~ standard 
~annot b~ e:-<pt!lt~d to specify all the inst2Jnres in which it app!ies. Huw~ver, it must 
be clear, understandable and nvt sub}ecr to arbitrary applic::ati()n tSec Irwin Toy 
Limited tJ. Quebec (Atlarney Ge.n~ml) (1989), 58 D.L.R (4th) 517, 25 C.P.R. (3d.) 417, 
{19891 1 S.C.R 927 and Osborne t;. Canada (Trtasur.v Board) sup.rL and Committee 
far tlte Comttl(ttlweolth of Ctmada t1. Canada [19911 1 S.C.R. 139). 

In your writt~n eva.iuation of the defenc~s in \he Dougla~ matter forwarded to Lt.· 
Colonel Watkin on !\-lay 15, 1991, you reviewed ln detail the Policy and concluded as 

follow~:;: 

"In slwr t, t!1e Policy lw~ evah•ccl wit Twu.l r. ny clear .I irt"ct ion d7td 

witlwut ony sptdfic reference lv the perceived problt~m which the 
Policy i~ :;upposed to address. !tt Its present stntc, it is tlot possil1le to 
argue N~r:~~ il is ~.·lear and !dtambigl~ous o; th~t it ls rationally c:ormtcted 
:a t ht objerHt:r of main tnh1i "K an oper"tionall y effective military 
{ort_e.H · 

Our re'\'iew of th~ evidence give)"l on discovery lly Gen"'ral Munro, a review of t~e 
Polt<.J' and of oth~r documents curr~ntly in the .possession of the Judge Advocate. 
Oencral ('(.mfirm your conclusions. 

3. Is the section l ·defcnce vlablt lvithout the testimony of ~enior officers of the 
Can;~di.an Forces? 

Jn de-velopins our defence, it ·was contemplated that the basis of the section 1 
defence would pt1rport to show th~ negative impact of homosexuals in the 
Canadian Forces on the two significant interests of privacy and military cohesion. 
The arg~1ment w ...... utd be that any sl~nificant impairment of the privacy of members 
of th~ <:an~dian forc~s or negativt~ impa~t u.pon the military cohesion of combat 
units '"~ould reduce the effectiven~ss of the Canadian For~s. The impairment of 
thes-e importe:nt and legitimate intere~ts could fuJfill the pressing and substantial 
concen\ requiren1t>nts o£ secth.tll 1 of the Charter. 

The trial ~vid\!nc~ ir. support of the t~oection 1 Jd~nce w~t$ to b!i advcUlced from 
witnE>~s~ hWt11ved directly with the PoHcy '"'jth the Canadian Forces tog~ther with 
outsld~ expert o~inion by way of svrveys and social science opinions. It was 
~ontemplated that Major•Gtmeral J. A. Madnnis and Rear·Admiral H. T. Porter 

·would be tl'\f lead wi!nes9eS to '-iescribe the structure of the Cant~ dian Forces and the 
developmf!nt (lnd ~pplication of tne 1-'oHcy. As well, we contemplat~d that General 
de Chastelaitl would be able t-o testify on the importance of the Policy and tha 
necess:ty /or con!inuing the Policy to ensure the continued military e!£ectiveness of 
the Canadian Forn'S . '\Ne uuders~and further that there would be- throo other senior 
officers who \'Vt.'!uld tes\ify as to the uniqu{> life in the military with the aid of vid~ 
to illustrate life <.'ln a sh\p, a submarine .and at isolatE-d postings. This evidence was 
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intended to show the lack of privacy in th~se ~nviro:mni:nls ctrh.t, lh~refor~, lhe n@ed 
to have a Policy which serves the legilirnate ·and substanttal objective of preserving 
the ~ffe~.:~ti v~n~~s of the l.'orce~. 

At the time of delivering our opinion of Ma.y 21, 1992, Lhere wa~ Sl)me uncertainty 
as to whether G!!ncral de Chastehtin C\.)uld provide cr~dible testimony in light o£ hls 
annou:n('eo ~pprov~i of the f>olicy change. Vve have COl"'ducted further 
investigations sif'l.<:e 01.tr May 21, 1992 opinion letter and htwe had discussions with 
Lt ... Colonel Watkin on the availability of senior I~v~l wHn~ses from the Ca.nadia.n 
Forces. In hh; response letter, Lt.-Colonel Watkin outlines the situation as it relates 
to the avai!al>~Hty of evidence from senior personnel at th2 Cr.nadian Forces in the 
following terrns: 

'Thr:refore. it is clear tluzt rile key elcl?,u:rr~s of th~ section 1 deJ'enct, nnd 
Utifh it thr. rhaure M be sucrrssful at trial, hingt upon the testimony of · 
Carrndiau FJrcc~ Witnctfses. It does tlor depend nearly as ·strongly on 
.sur~~ys, foteign policits,_ or th~ reports of ~xperts conca-nhrg sJ4rl'tY 
results .. .. . 

"It is cleQr from tl1e enclosed letters from Rear Admiral Porter mzd 
Major Getu!r!il .:Yraclrmts tlu1t tlu~y can rto longer testify on behalf of the 
Canaatim1 Furt.:t•s Policy u~arding l10tt10Sexua1iry. Among the rea.(jons 
for lllcir .rdttctaNC(' to ttr.fi{v is Lhe dc.ci:;ion of .tl1e Chief of Dl{tnce Staff 
to rer:om mend the prt!$ttr t Policy bt rtvoked. I havt. plzrn::eil tht 
rr.tlotu:t1~ for tilt? reluctancr to testilY being bt1$id in part upon lire Cltief 
of lJefcHrc Slt1{fs decision ~emuse it is clear from both !etters thal these 
fu.1o offi~nt. 'W!~I'e either rrol slrortg propow!nts of tlrt Puh.:y (Rear 
Admirnl P(.Jttu). cr luJd come to Ote conclusion it cou!d not be 
supported nj'!u reflection Oi1 tht issue (Major Cnltral Maclnnfs). As 
1/Qrl are aW[Ire, vnr of the problt!ms iu the droelopmenl of lids CtlSI! llas 
bu11 ictrtthf.jii;g senior officers in the Canad i!m Fo,·as wlzo st1pporr the 
Patft.yt ,111d onr:t identified wo!!ld bt> toitrres:;es U.1izo~·e testimony n auld 
tl..'itlistoml cross-rxarnintttlon. At tlu vresent time I gm aware of no 
c.Q'ia1}htciJg __ iifW~-P1eJ( J.dfnJi/it.'Ltue~.tiLv. at thg Oou1lns prqaedit~ 
LLli~~ .. fl '·r9 . l!.;o~,, 4~.:J4_t_4._U!~C4WL t.(l .. Jh~.~omm1ndrHjon of t~1e, . Chi~ 
!-]J.fcm~( __ $.~ojf the se11i.a.r. n!)n-commjss!aned mqnbrrL.JY.QJ~./.4 not lzc 
~f-1.l$ __ 4'.ittl.f.~ince Jl!<ir stated p[ews WOJl ld~-iJY.lJ.lt.J'.m in the 
!ltpku-orJ.....!l!1i1 rrntenaPlr rJQ$.lriO.N of bein:.J!L~J§Lioiih _Jill'. __ CJJief Q/. 
DefcnqL?!afL." :,Emphasis added) 

We a.lso confirrrwd in a conversation with Ge(leral Munro, the representative of the 
Can~Ciil•n r-or.::e~ p~·ocl ucc:d vn the cxaminulion for discovery in the Douglas matter, 
that h~ 1::. 1..11\\.'ltll.H!~g to u~~tify as h) the impor an('e- of tht- (>(llicy and the requirement 
that H r~rna.h• in (ul·,.:e for the COtltimii?L1 milii3ty effe(tivene-ss of the Canadian 
Forces. 'vVe I.H'I (.It:rsland thtiH G~ncral Munro was one of th~ individuals who 

\ 
I 
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recomm<:m.led to Getu~ra! de Cha~Lelain the dit;~.:ontinuance of the Policy. We 
concur that G~ner.el Munro is 5n an untenable cot'!flict in respect of his potential 
evidenee at triaL l~ven if G~nera.i Munro agreed t·o testify, hi5 evidence would not 
only nt.1t assist in advancing the case but would be extremdy detrimental to the 
position tal<eP on the s€Ction l d~fence. Vv~ cannot think of a worst scenario than to 
have a lc3.~o.11rrg d~fl'~J~ce witness indicate that the ~Ul't(>nt Policy is untenable. 

lt is quitt: obYious ~h&t It wii! not be possible to try this act!on witl out forceful and 
credib1e evid,,mce from. the senior leadership of the Canadian forces in support of 
our ~~tion 1 dP.fence. WP. hav~ been advised by t.t.-Colonel Watkin that thcn-e is 
now no evldenC'P. :~vaii~bie from the s~nior l~i"'c!ershlp of [he Canadian Forces in this 
respect. As a resu1t, we do not SE'e how, without su.ch evic:hance, this cas~ can proceed 
to trial. · ) 

:4. What is the eff~ct nf the aborted 4edslon to ~oronu~nd that "th~· l,olicy be , 
changed and how will tt lmp:Jct on the d~fence of the Policy at trial? 

We und~rstand th:tt ~ decision was made by Genera! de Chastelain to discontinu.e 
the Policy a.nd that detAiled preparat·ion was made for the announcement of this 
change both in th"! press and thro 1ghotH the operating dtvislon of the Canadian 
Forces. \>Ve als·,;, '.mderst.:md thiit the Minister of NaUonS~l Defence and C bm.et 
accept~d this r~or;\rn~nda.:ion. I-towe.ver, shortly prior to the public announcement 
of the discontinuance of the I>·ollcy, direction!» wtre given to the CanMHtm Forcu not 
to proceed with th~ contemplated change. We are advised that there were leaks to 
the- nt~ia o( tht- d•.cision to change the l'oiicy and of the subsequent reversal of that 
d~cis.ion .. · The inft!rn"lation relating tll the ded.sion to change the I)olicy is widely 
known and in our •.lpinion wm bo; th~ $ubjli!ct of jntensiv~ scrutiny at trlt\1. 

ln addition, Ol:r i.lJ.:oponents have requt:sted additional O(.)r:uments in tespect of th~ 
Ptllicy change, ~•nd in all likct.ih<lOd these coc,.lmerts: will need tQ be produced. We 
have had a preiim!n~ty revi!W of most of the-se documents a.nd w~ are of the view 
that they sedowsly dZ~.mage t.h~ proposed s~ction 1 defence. lt i~ a ppart!nt that the 
dc.,cumen.ts C"an btl' used to support tll~ conduilon th~t the Canc:.dian Forces aJ'e 
pre-pa~ad · to operale, and indeed CO\Jld op~rah~t eff~c:tiveiy if the: Policy were 
discontintled. It is significant to t1ote that. none of the p!ans in respect of 
implem~nting the Policy change addressed the concerns of privacy and military 
cohesion, '"hh:h werl:! intended to be the con.er!Stone of our section 1 defence. This 
on\ission l'!:!av~ ~he dear infer~nce that these were not legitimate concerns of the 
Can!lldian Fo;<~P.S a1:d thM they OtJght not to be accepted a'i cre-dible .components of 
O\!r sect ion 1 ddenc~. 

In summat"y, th~ c,::v i denc~ retating to the piOposed Policy change and the 
unavoilt~l)ility of any witnesses from 1he senior lead@-rship of the Canadian Forces to 
te::.tify, m~k~ it U!"\!!"nilble (or us to advanc~ any ('re~iible- sec ion 1 o~fen<..~. Even iJ 
witn~sse.s from th(· Cnnadit1n Forces wt:re to testify, thtir evidence would lack any 
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crudibility gi·v~n the.~ fact thal they would be unable to adequately explain their 
reversal on the nt>t.:d of th<" Policy. 

5, Is there 're<libl\" expert ~vi den.:~ curnntly available- fot trial? 

Although the l'NC' experts testifying as to the military cohesion and the privacy 
issues a.r~ w~ll~qualified and their r~por~s us~ful, in our vic~:W, the evldenc~ has Ilttle 
or no ~s~fuln~:;$ u.nfe:'s che under! ying basis !or suth expert opinion is lE!d at trial. 
The underlyin~ ba~B. of '='ourse, wonld oe testimony from the Canadian Forces to 
purport to Justify the ('ontim.ted nrod of the Policy. 

We have me~ ".\'ith fJr. Harvey of U.rban Dirnension!'i Inc. regQrt.iing his expert 
e\·idence a.."'\d h.c1ve dlscusged with him the dP.fect in the samplin~ base relating to 
his survey evh.itmcto. Qr. Harvey has ind!cat~d to us that he,.is nor prepared to testify 
unless ther~ 15- .1 further ~urvey done of lhe personnel or the Canadjan forces which !· 
would s~rve t~ verif)' the validity of the defectlve survey. H@ has Indicated to us 
that such a surve-y ·ould be done in approximately six to eight ·weeks if he received 
the requir~d :suppon· frm'f' ~nlor <)Hicers of the Cllnadtan Forte$·.. Generally, Dr. 
Harvey felt hb surVc)' evidence was supportiv~ of the section 1 d~fence and we tend 
to agree. Jio1<\'P.V~l, he wm not testify unl~~ a fur-ther survey is dOl\e. 

Subsequt>J t (t"J \')I.Jf :-nteting with Dr. Harvey, we raised this qu~sliun with Lt.
Coiont-1 Ken \'\'ilt.idn . We received instructions iW1 to authorize Dr. Harvey to do 
the further i11tern!ll survey for tlH! purposes of verifying his originalljurvey. 

Furthermore. "''~ h:we l.>een advlsed. that Mr. Zulianl Is not prepared to tfltily in 
respect of the ~~:t·w·y he complet~ in 1986. \\'hile we could possibly compel him to 
testi(y, thi5 is !h)t .:m r.":!tractivf! alternative- .'lnd we anticipate his evidence will not be 
extremctly helpful. Ass\~mlng that Dr. Harvey is unable to tes.tify because of the 
defects ir\ th~ s.:nnpling, base and th~t Mr. Zuliani is unwilling to testify, there is no 
viable eviden("': .;;c, rH:crl\ln~ ihe o!!ttltu .. 1es of mQrl'lht:-rs of the Can::\dian Forces that 
could .be led· to ~~rve as a basis for the expert opinion:: of Dr. Henderson and Dr. 
Suedfeld . 

Unless Dr. Han·e y c.ompletes this additional · s1.1rvey, in our opinion tl e su.rvey 
evidenN l$ not cr~ctib!e and could r1ot serv~ as a b;.~s!s of a section 1 defence at trial. 
Dr. Harvey's s·:.uvey, cr~cHble or otherwise, will not be of any use unless we put 
senior offi<'ers fr,_,m !he Canadian Forces in the- witness box to lead evidence on the 
necessity c•f Jh~ t:urrent Policy. Sinct we have b~n advised that no such evidence 
can be generatf.-:1, w F- ran CF.:rtainly appredate Lt.-Colonel Viatkin's instructions to us 
not to a\J thoz !ze D1 . Harv~)' to rt!Jo his ~ur:vey. 
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6. 1~ the (;(',v~nnnent potentially Hable ft.n punitive d.unages and a solicitor and 
d ienl cost aw.ud? 

We have not diret:ted our attention to this issue until recently and note that fn the 
bti~fing material provided to us there ·is no detailed opinion in respt!ct of this 
potentlaJ lf.:lbHity. 

In our opinicn, lhe Government is pote-nt!;').!ly P.xposed to a sv.bstantial award of 
punitive damage:co 'b~'~ed on the manH~r in ,..,·hich Miss Douglas was lreated by the 
Canac.iian For,-es. Spedf!callyt the facts which could lead w an award of puniti'tfe 
dam ~t~~s inch.H.i~; 

(n) the manner it\ which Ooug!as was taken to the hotel for questioning 
and the fact that she w~s not AdVi$e<rl that she wtu; noL required to 
·Attend th~ interview or could leave at any time; 1 

(b} th~ fa.:t that tht! SHJ did not foHo~~ its own policies in re!ipect of th 
video-recordi11g of Itt(~ int~rvi~w; and 

· {c) tha genaral attitude and approach of th SlU in <'OnJucting tht . 
in v~sri~;dtion Of 00\JglrlS. 

Althongh the c::ts~ law h~ not developed to any &ignificant degr~~ in this ar , the 
CO\.Irts to date have re~\)gni?.ed a plaintiffs entitlement to an award of pt.n'l.itive 
d. mage~ in dr(.'Ufl"=S\~.nces where a Charter right has been violated (s~ Crossman v. 
The Qu:e1J (1~84) 12 CCC (3d) 547 and r,.n:eman v. West Vnncouver (District) (1991), 
24 A.C.W.S. (~d) 936 (B.C.S.C.}). It is likely th.at tlu~ court will~tppr~ach the question 
of punitive damages in t~rr'l'\~' ~f a. Charter lnlringem~nt bssed on the general law 
relating to p~..t.oitiv~ dam".ges, in which case the ~ourt may award punitive damages 
in r()Spect of ~:on·juc~ which ls of such a nature as to qe dest:-rving of punishment 
bc?cau~e cf H~ "~ar:::,h, vindictive, r~pr~heJ'I.Sible and malicious nature" (see Vorvis v. 
l1Jsurtmce Co;·pl)rt) l iorz of Brit is!1 Columbia, [ 1989} 1 S.C.R. 1 085). In the moat 
frequently cit~d Cl1Se supporting an award fo~ punitive damages, the House of Lords 
noted thnt p~i~<titrve dart\ages may sorve a .. use!ul purpose" in "vi'ndicating the 
strength of the- 1av.-'' "nd p~nJsb\1\g "oppr~5ive, arbitrary or un<:on!'titujional action 
by the sei·van~~. of governm~nt'' {see Ror.kt:s t~. Barnard [1964] 2 W.L.R. 269). 

ln summ"-ry, pvnitiv'.? d.,nlages may be awarded for a Chartt!I' infring~ment where 
tlle impugned <:onciuct is characterl%E!d within the parameters described by the 
above.cited cases. · 

It is, therefor'!', ot~ r e:p\nion that th~r~ is a subst1mtial risk that the Gove:rnmant of 
Canadi!. would be li~ble for a significant award of punihve damttges should this 
matter proce€'-ij to tria!. Further, H .he Government chooses to t;\ke this matter to 
trial in the fac~ of ~l deci~: ion by the (l·\lrf of Defence Staff, supportP.d by the :h.finister 
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of National l)~ft>P•:e, that the Cant'ld{cul forces ca.n 0pij'rate eHectively without the 
· Poli~y, it is ptobab:e t~at solicitor and client c.-osts could also be awJrdE.'~i. 

It is \.)Uite appart!nt ihat, {rum a finandaJ st~nJpuiflt, th~re is m.m:h to be gained 
from a settlement IJf the Oo~tgla~ :J('tion at this time. Should thQ matt~r proceed to 
trial lhere ~o~.~Jd ~ exposure- for punitive damag~s and ~olidtor and cJier1.t cost& in 
addition to tr.e Gt.werl"'.m~nrs own l~gal costs. So~h awards would, no doubt, be 
accompanied by a strong judici~.l pronoun<:ement on the condtlct of the defendant 
in advancing il5 defen-=eJ in these circumst·a:nc.:es. 

Conclu~~tfons 

We strongly recornmPncl that you forthwith i.nstru<·t us to settle lhi~ cas~. We have \ 
no evidence wh<.t r.soe.vcr to adduce a.nd we have b~en advisQO that no1)e is 
fortlwoming. 

We are laft ·with 

(i) a flaw~-~c.t internal survey (Or. Hitrvey) which needs to bt! dramatically 
retooled, and \'\thich, in any ~vent, Is useless without tounct&tion evidence; 

(ii) an ex pet t .....,.1tne~s (~r .. Zuliani) who is not only reh.tctant to t~'tify but whose 
views may have changed over the years; 

{iii) two oth~,r e~parts (Dr. Henderson and Dr. S11e;..Ueld) whose evidence is useless 
withuul evh.tt\'rsce from the Citntu.iian Fore.~; 

(lv) key, senim· officers (Ren-ft.dm1rat H. T. f>orter and Major-General J. A. 
Macinnis/ wh(') are now unwilling to te?Stlfy in a way that c<Juld benefit our 
cttse; 

(v) our chit"f witness {General D. E. Ml.lfl!'o) who is uni'.ble h.> supp<.)rt the current 
rolky; 

(vi) and the Chi~f of Defence Staff who has gon~ on record as ~il1g ubl·~ to support 
a d.i~COlrtit'lUitl\(e t.>f the C1,.trrenl Pc•Hcy. 

, 

We add to th'-'! eqtta.tion the fact that there- a.re very damaging docum~nts in our 
pvsse~si.on in n•&pt--ct ,)f the propo:;ed chan~~ of the Potier, which will likely n~ed to 
be imrod:.:~:.! ir:.ttJ ~~~,:ctence. Mo::eover, we ha\'e a. plaintiff who is a very good 
witness with o sup!?rb, albeit brief, career with the Canadian Force-s and who, for 
thes~ ree!K>n:t; ...... m ~~n.ero.te cvnsiderable sympt~thy. 

1t is dear to sN: why OUi' strong opinion i~ that this case cnnnot be won. In this 
regard, v .. ·e cannot ln:L echo the \"t.•ords of the Attc>T·ney·Gcn.zrBl in her l~tter to the 
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Minishtr of Nath.mo:~l Defence that "~h\s b nol ju~t a weak ..:ase, ·it i~ a case in which 
there- ts no argm.!bi~ l-osirion to put to th(: court$". Simply put, there is no arguable 
position because wt? havE.> no Canadian Forces' witnlo'sses who will credibly support 
the continuttd exi:,t~rwe uf th~ Policy. 

In light of this anulysis, views and rficornnwndatif)n, w~ \.ltJi)t! you to give us: your 
immediate ilistruc\1ct's. We believe tt may be frtlitful for us to met1t with you and 
with senior d•.!dsbn·Lnakers to djscuss thE'St? mattt!ts further. ln light of the tlme 
con~traints, we wo..Ud appreciate your early r.-sponse. 

Ynurs v~ry truly, 

l<CC:g 
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