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January 10, 1990 

Proposed Canadian Forces Admi nistration 
Order (CFAO) on Sexual Orientation 

Whether and when Operation s Ministers should 
consider the DND proposal. 

Backgro nd 

Attached to this updat is an extract from the key 
passages in the proposed CFAO. The effec of the Order will 
be to expel or exclude from the Ca adia Forces any 
homosexuals who have conducted themselves on t e basis of 
their sexual orientation. 

Minis e s McKnight, Coll"ns, Lewis, and Mazankowsk" 
et to consider this proposed order on August 30 , at which 

t ime "ts implementat'on was bei. g u ged to preceed the 
imminen retirement of the former Ch~ef of De ense, General 
Manson. General Manson, who retired on Sep ember 8, 1989, 
did not want this issue to be a prob em (or his successor. 

On August 30 the Min's ers agreed to proceed wi h 
the proposed CFAO subject to the cone rre nce of the Prime 
Min"ster. Prior to bringing the mat er to the Prime Minister, 
the Pri e Minister office requested that we ask DND and 
Justice Canada to assess the Order from a Char er 
perspective, ad o present the best poss'ble case for 
defend'ng the CFAO if 't were challenged in court . 

The elements of th best possible case were 
developed 'n a series of meetings between offic'als . and are 
summarized in the second a tachment to his memo rand um. I 
is important to note that ustice believes the Government 
wo ld not succeed in defending his CFAO. ~ork is con inuing 
on strengthening the "best case", but Jus ice is no 
optimistic that a cou rt would find e'en ou best argumen ts 
convinci g. Notwithstanding e perceived weakness of the 
" est case", Mr. J.cKnigh believes hat the Canad1an Forces 
requ' re a c_ear s atemen a this L'me on the unacceptability 
of pract ising homosexua~s n i s ranks. 

Mr. Lewis wrote to he Pn.e Ministc in Sep e.ber , 
1989, proposing that decisions on th CFAO be ta~en in the 
contex of Canada Human Riqh s A_t (CHRA) amendments , and 
that he would be prepared to ex mp D D 1: the CHRA is 
arne ded c specif1cally incl ud se:~al or1en t ion a~ a 
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prohibi:ed gro~nd for discrim~nat'on. CP.RA amendments are 
now argetec for co~sideration by Cabine--commit ee in 
February 1990. An arly draft of a proposed MC makes no 
men ion of possible exemptions. 

PCO Co ent 

The op ions ·nclude: 

l. Operations Minist e rs to consider the DND proposal as 
soon as possib e, and decide on a course of action 
(approval , return to selected Ministers, refer to 
Comrn itt.ee, de ay considerat'on, rejection) : 

2. dec'de that Operations Ministers should not ook at the 
D. D proposal as a separate issue, and ins-rue DND to 
coordinate their proposal wi h Cabine consideration of 
CHRA amendments, when t ey move forward to the Cabinet 
Committee on Justice and Legal Affairs. 

Minister McKnight prefers option #1. If Operations 
~inisters consicer the DND proposal o. its own merits, the 
reco mendation O- the Social Deve o nent Secretariat wi 1 be 
that the proposal be rejected, in view of its like y even ua 
defeat in court. 

An added consideration, however , is that ther s 
no guarantee he CHRA amendmen s will be ready for Cabinet 
committee in February as p anned. Among other th:ngs, he 
amend e ts address the role and s r c ure of he Human Rights 
Commission and tribunals, introduce "reasonable limits in a 
democratic society" to qualify interpretation of the Ac , and 
specify sexual orientation as a prohibited ground for--­
discrlmination. When Minist ers previo sly considered the 
last amendmen in particular, P&P expressed eservatio s 
about it. 

Recommendation 

Our recommenda on is that an ou line o the 
proposed CHRA amendments be de eloped as soon as possible 
(expect early February), and that the D proposal be 
considered by Operations Ministers ogether with the outline . 
Operatic s Minis ers co ld decide at that ti e whe her he 
two subjects sho ld be considered i1 tandem by C binet 
Committee, or move separately or ea ly decis·o on the DND 
proposa'. 
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