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EQUALITY RIGHTS SUBCOMMITTEE 

RECOMMENDATIONS ON CHRA/CHRC 

PRELIMINARY LEGAL ASSESSMENT 

ANNEX B 

1. The aim of this Annex is to provide a preliminary ssessment 

of the legal implications of adopting the recommendations of the 

Sub-Committe on Equality Rights for amendments to the Canad ian Human 

Rights Act (CHRA). 

DISCUSSION 

2. several of the major issues dealt with by the Sub-Committee 

that pertain to the Canadian Forces (CF) relate t q the grounds of 

discrimination that are, at the present time, pro cribed under both 

the CHRA and the Charter of Riqhts and Freedoms (the Charter) . 

However , as sexual orientation is not a proscribeq ground under the 

CHRA, the present CF policies with respect to homose xuali ty ould not 

be challenge d under the Act , but only under the Charter. In add ition, 

the result of several exemptions now contained in the CHRA is to 

prevent complaints relating to mandatory retireme nt ages from being 

raised under that Act. 

3. The Sub-Committee has recommended that the CHRA be ame nded, 

inter alia , to include sexual orientation as a proscribed grou nd of 

discrimintation and to abolish those exemptions n ow contain d in that 

Act which have the effect of preventing mandatory retirement f rom 
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. forming the basis of a complaint under the CHRA . If these 

recommendations are adopted, all of the issues affecting the CF could 

be challenged under both the CHRA and the Charter. 

TBE DIFFERENCES - CBRA VS THE CHARTER 

4 . The primary difference between a challenge initiated under 

the Charter and one initiated under the CHRA is tqat the former will 

be dealt with under the judicial process , whereas the latter will be 

dealt with under an administrative process . Beca~se of the dif ference 

in cost to the complainant , it can be expected th~t , where a choice 

exists , most complaints will be made to the Canadian Human Rig hts 

Commission rather than to the courts . 

5 . The members of tribunals and boards established unde r the 

CHRA are not judges and are even unlikely to be trained lawyers . The 

nature of an administrative hearing differs considerably from a 

judicial hearing, the main requi rement of the former being that it 

comply with the rules of natural justice. One cannot help but wonder 

whether the law applicable to administrative hearings is suffic ient to 

ensure that Human Rights Tribunals and Review Boards can approach 

specific cases with a completely open mind. 

6. While it is possible to appeal decisions rendered unde r the 

CHRA to the courts, the scope of such appeals is ~ o limited that t he 

courts would be virtually prevented from re-considering the me rits of 
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the decision of the administrative tribunal. That decision cou ld only 

be reversed on narrow, specific grounds such as a finding by the 

courts that the tribunal had exceeded its jurisdiction, di splayed bias 

or had not complied with the rules of natural justice . 

7 . It should also be noted that the initiative to co mmen ce 

proceedings under either the Charter or the CHRA is with the 

individual, not the Crown. If an individual starts with a complaint 

under the CERA, the government may, by appealing, eventually i nvolve 

the courts, if only to a limited extent . However, if the ult imate 

result of that process is unfavourable to the government , noth ing else 

can be done and the government cannot initiate action under the 

Charter hoping for a different decision on the merits from the 

courts. The addition of other grounds of discrimination to the CBRA 

will exacerbate this situation and may prevent the courts from 

becoming involved in the process of determining whether al leged 

interferences with the rights of the individual represent reasonable 

limits on those rights within the meaning of section 1 of the Charte r. 

8. If it becomes necessary for the Department or the CF to 

rmation Act 
a /'information 

defe nd a provision under the Charter, the test will be whether it is a 

•reasonable limit" "prescribed by law• that •can be demonstrably 

justified in a free and democratic society•. On the othe r hand, the 

test under the CHRA is whether the provision amounts to a "bona fide 

occupational requirement". It seems certain that the Cha rter test 
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will give the government more scope for justifying apparent ly 

discriminatory provisions, and the apparent attemgt of the 

S~b-Committee to channel challenges ~nder the CHR rather than the 

Charter might make it more diffic~lt to j~stify existing CF 

regulations and practices . It would seem that the Charter test will 

permit an examination of the backgro~nd and intent of the challenged 

provision, as well as reference to comparable legislation in other 

free and democratic societies. However, the foc~s under the CHRA is 

on the effect of the challenged provision on the rights of an 

individual with respect to his or her job. This emphasis on a 

particular job will impose a greater onus on the CF by prevent ing 

arguments that all members of the CF are liable to perform othe r 

duties beyond the specific duties related to their current posti ng. 

Similarly, guidelines issued by the Human Rights Commission prevent 

consideration of co-workers preferences in relation to a bona fi de 

occupational requirement . This might prevent the raising of arg uments 

based upon cohesion and morale. 

MAJOR SPECIFIC PROPOSED AMENDMENTS 

9 . If the CHRA is amended as proposed in re~pect of mandatory 

retirement and sexual orientation , the Commission will gain 

jurisdiction that it does not now possess, which is undesir~ble f rom 

the CF point of view. 
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10 . While it is difficult to forecast the i mpact of many of the 

recommendations, particularly until they are tran~lated into s pecific 

legislative proposals, the proposal to add a primary or override 

clause that will confirm the priority of the CHRA over conflic ting 

federal laws, has the potential to ma~e the Ruman Rights Commis sion 

far more powerful than it now is. Wh i le recent a d pending c ses 

before the Supreme Court of Canada may have the effect of expanding 

the role and authority of the Commission , this "o er-ride" 

recommendation , as well as those related to "reasQnable accommodation" 

and " systemic discrimination" may, depending on hqw they are 

translated into legislative provisions , further i ~crease the 

Commission ' s powers to the point where the Commis~ion, and not just 

the courts, could strike down statutory and regul~tory prov i sions that 

it considered to be discriminatory. 

SUMMARY 

11. The CHRA is intended to deal with indivi~ual i ns ta nc e s of 

discrimination and the focus is, therefore, on the individua l and his 

or her job. It should continue to be a vehicle fqr individ ua ls to 

seek relief for themselves from discrimination. rt is the Charter , 

rather than the CHRA, that contains the mechanisms necessary to permit 

laws to be assessed by balancing their adverse conseq e nces f or some 

individuals against a compelling and legitimate national objecti ve. 

It is suggested, therefore , that the thrust of the recommendat ions is 

one of fundamental change , and that this attempt to alter the role and 

purpose of the Canadian Human Rights Commission should be r e sisted . 
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