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pr actices based on pregnancy or child­
bi r th , or on sexu;} l har:1sslllent, .lre 
i ncl uded i n t he prohibition of Jiscrind­
natory p r act i ces based on sex." 

94 . We have alr eady come to the conc]uslon th<1t sexuill 

�h�~ �r�a�s�s�m�c�n �t� should be dealt \;,ith as (J separate ground of 

dis c ri m i n at i on ( see p 3 rag r 0 ph s 4 1 �~�I� n d 4 2) . " 0 we vcr, s . 2 0 

of the Canadian Human Ri ghts Act could be amended to define 

sex as inc l udin g di scriminator y practices based on pregnallcy 

or childbi rth. ' 

95 . The Commi ssi on considers tl at this amendment is 

required since in Bl i ss v. Attorney General o[ Canada, 

(1979) 1 S.C. R. 183, at pp . 190-191, the Supreme Court of 

Canada held that discr iminat ion on the ground of preg ancy 

wos not -di scr iml nat i on on the ground of sex. Considering 

th at the Commissi on considers that it has jurisdiction �t�~� 

examine complaints al leging t hat there is discrimi nation 

in the prov i sjon of a governmental service notwithstanding 

the fact t hat such "discrimination" is required by an Act 

of Parli ament, i t should be noted that such an amendment could 

be use d by t he Co mm iss ion 't 0 f i 11 d t hat the f e J era 1 g 0 v e r 11 -

ment, in the prov ision of unemployment insurance, disc imi-

nated again st \Vomen who coul d not avail themselves of the 

speci al benefit of fered pregnJnt women under the Unemploy-

men t Insurance ct, 1971 , 1970-71-72, S.C., c . 48 and 

\ver e precluded, by t he existen e of these special benefits, 

fro m availi ng t hemselv es of t he ordinary benefit. In 

other words, the Commission could t ry to reverse the effec 

of the decisi on of the Supreme Court of CDnadJ in Rl iss 

v. Attorney General of CanaJa, (1979) 1 S.C.P. 183. This 

rever sal would be accomplished by a fil ding that certain 

provis i ons ot the Canadian ' -i ll m;lll Rights_ Jkt prohibit, CIS 

r egards the prl)vision of services, discri.min<ltion 011 tile 

gr ound of sex. At t he present time, the Commissjon, consi-

derin g the views expressed by the Supreme Cour t in the 
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Bliss case , would prob;lhly h;tvc dirr ' Clil1 r jll just ifyin g 

s uc h a result . With the proposed DlIlcndm(' J t, the ..,iLu;l-

ti on could be d ifferent . 

96 . To mention th~lt the CaI1ndi;111 Iluman Ritllts Co mmis-

si on might avnil itsclf of such an amendment to reverse 

th e Bliss decision raises the question of whether it hus 

the j uris diction to in quire into a l leged discrjminntory 

practices authorized by Acts of Parliament. Thjs is n 

matter of con siderable importance . If the Commission 

po s sess es this po\Ver (and it should be /loted that n'ej the' 

the f ederal Cour t of Appeal nor the Supreme Court of Canaca . . . 

h as yet been given a i l opportunity to deal \.,rith this issue) , 

a possible resul t might be the implied repeal of all prior 

Acts of . ParI iamen t wi t h which the ~:a nadial1 J.~n;ll1~hts~£t 

conf l icts . Whether in the abscnce of an express pnramollntcy 

clause similar to the one found in s . 5(2) of the Caradian 

Bill of Rights, R. S . C. 1970 , Appendix III, this wo uld be the 

case wit h subseq uent legislation js more arguabl , the 

general rule belll,!.! thnt subsequent legislation pr vai ] s 

ove r prior e nactmen ts. It would, therefore , seem that 

un less the Commission ceases to contend that it has jUrlS -

di ction t o inquire into nllege1 inst~nce s of discrimina-

tion authorized by Act s of Parliament, this question should 

be resolve d. This co uld be done by askin g , at the appro-

priate momen t , the Court s to pronounce themse ves on the 

scope of the Act i n this respect . It could also be Jone 

by Parliamen t enacting legis lation cLn i eying the scope of 

the Act. 

D, Appl '!l;' Qtion of the C;ll1adinn !fUJIl: I Il Rig}1t S /\ct 
t o th o Public Services of' the Norl])I·/est 'icr ­
rito ri s anJ of the Yukon 

S7. In his Report , the Sp c ci:-J1 Repr e sent< tive' O il Cons-

t it ut i onal Development in th e North l"e. t Territories, 

.. . /55 
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the HOIl. C . I~1. Dr ur y , indica ted that "dc <;pi t c thc apparent 

intention of t he feoerD1 government to the contr;l r y , tJ c 

Can.1clian Human Ri gh s Act, r at her than the North\\'est 

Territories I rail' Prnct i os (R . O .\J.IV.l.1 07.1, 

c . F - 2) Iv 0 U 1 d see III to Cl p p] Y tot h' e III p loy C C • 0 f the Go v c rr -

ment of the Northwest Territories". li e then concluded that 

lithe level of government account'ble f or t he pro t ection of 

th e r i ghts o f the GNWT employees cannot be de termined 

without recour'se to the courts , or amendments to tl c fcde al 

law t o ensur e that i t does not apply to GNIVT emp] oyees ll • 

Al th ough n ot discussed i n the Report, the s;mc prohlem 

a l so exists in respect to the public se rvice of the Yukon. 

98 . Subsection 48( 3) of th e Callddian IIUIIl;l1l Rjghts Act 

provides t hat i n the t er ritories , no complaint con be rna e 

unde r Part III of the Act in respect to acts or omission.,s 

prohibi t ed by the Act save i f such ncts or omiss.lons CO Uld , 

i n a province, have been th e subject of a complnint under 

t hat Part. Nor nwlly, th is Houle! imply that in tl e territo-

r i e s , em p loy e e s 0 f t 11 e t err ito r i n 1 go vcr n ni '11 t s '" 0 u 1 d not 

be able to make complaints und r Part] II since tl eir 1)1'0-

vincjal counterparts are no t able to do so . How vel', 

territorial employees are dee med to he servants of lIer 

Majesty in Right of Canada . In n province, servant of 

Her 1 a j e s yin rig h t 0 f C t1 11 a c1a Gl n TIl ;1 k ceo In p 1 0. j n t sun u c r 

Par t I I I . T his be in g the cas e) i twa S (l r r, II C l b)' the (-I n: -

dian Hu man Rights Commission that complaints by territorial 

government employees concerning ~11 JcglltiollS o[ prohihitecJ 

disc r imin:1t ion mus t be m3d e pursu:1l1t to Part ITI of the 

Ca n adian I[urnan Righ t s Act and not uncler t e rritorial law. 

99 . To r c. sol v c t h is que s t i () 11, S II b s (: C t ion .1 g ( :; ) 0 f tit e 

CanadLlll I!U~ : 11 Rights Act mi.ght be alllcllled .-'0 a s to pre­

clude complai n t s in respect t o the /lubljc Services of the 

territories or any other terr i tor.l<ll agcne} ~S Ivh ich could 

be consider ed as an agent of lIer f:l j cst yin rig h t 0 [ C.:l 11 ~l d a . 
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E. Delay for t he s ubmi. . S10 11 o f" !\ i111 11:11 ~ l l1d 
Speci a l Report s o [ th e C;l r1'.1d i all III m:lll 
Rights Commission (lnd o f th e Pr ivacy 
Commissioners 

100. The French version of suh sec t ions 47(1), 47(~ ), 

60(1 ) ;lIlcl 61 (2) of the CUi)u cJi an Ilu lll;lJl I<igh t s I\c t pr ov i. des 

that Ivhen an annuaJ or specL.l1 rep ort of th e Ca na d'i;lll 

Human Rights Commission or of the Pri.va c y Comm iss ioner 

is transmitted to the Minister of Justice, "I e Mjnistr c 

depose Ie rapport devant Ie Parlcment dans l e s qlll.n ze jours 

de sa reception ou, si celui-ci no s i ~ g e pa , dans le s 

quinze premiers jours de la "'cance SlIl va nt c ". The meanin g 

that must be given to the words "Ie l'vlinistr depose Ie 

rupport. .. si /le Parlement7 ne sie ge pa s , dans l e s qu j n ze 

pre m i e y s j 0 1I r s del a sea 11 c c 5 U i V ;ll1 t c " a r e , h 0 \ eve r, un c 1 ca r. 

Do they r efer, as is apparently the c a s e wi th the Eng lis h 

version, to the first fifteen day s next the r e a ft e r th nt _. 

Parliamen t is actually sitting or do th ey simply r e f e r 0 

the first fifteen calen der da y heg inn i ng on the da y Pa r-

liament resumes s itting . 

101. In order t o resolve th's i mpr cisim a nJ make t he 

French version jn thjs respe c t jdenti c31 wit h t he En g] ish 

version of subsections ~ 7 (l) , 47(2), GOO) 311 d 61( 2), 

Pa rliament might amend these subse c tion s so rtS t o remove 

any ambiguity that !TIny pre sently exist j n th e rr e n h ver -

5 ion (] n del c ; 1 r 1 y i 11 u i cat e t h 11 t r ere l' e 11 C' j S 111<1 de n 0 t t 0 

calendar days, but to s itting days. 

F INANC I A1. CON S I DER1\T IONS 

102. The .implement a tion of th e p ro posed ~lIIC n t1rncll t s , ,,'it h 

the except iOi) of the propos a l to exte n 1 the pr otect i on pre ­

sently offer ' d hllnu i cnppe d pers on s, s hould not imply t he 

spsl1ding of considerabl e sums by t he fede r al (.ovc r nme nt and 

by und ertakings coming un de r t he aut ho r ity of P;HJ i JTI1c ) t. 

1-!o\vever , implementation of th e pr o p os ;11 to ex t 'nd th e 
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protection presently offered to han dicilppccl, parti cu la rly 

in regards the provision of goods , se r vic~' , f Jcilitics , 

premi ses and acco mmodati on to ph ys i ca]] y h:.ll1dicappcd 

m ' ght prove to be expensive . It is , at the present time , 

impossible t o es ti mate the alJlounts required to fully 

imp l ement thi s p ro po sal. Ho,vever, the development p 1' o -

gramme concep t would, in all li kelyhoo d, r educe the sum 

that would have to be spent in th i s r espect . 

.1 0 3 . As r egards enforcement of th e pro pose d o.m en clmen ts , 

sums r e qui red by th e Canadian lIu mnn Rights COTP.1I1issi·on 

wou ld be relatively modes t, the basic structu r e allo \ ing 

for the enfor cement __________ -= _ __ fl._c t a] re ady 

having been s et up . 

OTHER CONSIDERATIONS 

10 4 . At the fed era l level , the power to regulate various 

un dertak in gs over which Parl i ament has jurisdiction, most 

notab l y in th e areas of trans po rt and t elecomm uni cations , 

h as b ee n given to governmental agencies. Fears have been 

ex pre s s e d tho. t i f th e C a 11 ad ian I-I u m d 11 n. i g h t s Com m i ss i 0 Il 

were given th e power t o prohibit disc r imillJtion on t J e 

grou,n d of han dicap in respect to t he provision of serv i ces, 

con f 1 : c t s mig 11 tar i 5 e bet Ive en -h e r 0 l.i. c i c s 0 r t h (' r c g u ] ([-

tory agenci es and lccisions arr i vcd a t wlder th e Cilll ;l diiln 

Hu man Rights Act , 

105 . At presen t, Canadi an human rights l egi.sla t ion, 

wi th the exc ept ion of Quebe IS Act to S'Cllrc the hdnc.li ca r -

J2 e din . the. e.x ~r c i s e 0 f the 1 r ri g h t s, doc s not res t ric t t h cpo \V c r 

bf fe~eral di' provincial I fulIlu n Rj .g hts Co mmissior 5 to order r eme ­

cl i a l action ~,;ii l-it h might impinge upon the arca of j uri dic -

tloh of a r diHllu t ory agency o r wldch mi ght evcn co n f] ict 

with thc policy of s uch an agency, It (<l fl , thcrefor c , be 

asked whether the po'vcr of the C1 Il ilc.lia n lIuman Ri ghts 

. , . /5 8 
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Commission or of a tribunal CTC'Qt('cl by it to 1:11-,e remedia1 

act .i 0 n inc J. s e s w 11 eTC t h c r e e:x i s t s d j so' j Jr1 i 11<1 1 i 0 11 ~ e a i 11 S t 

h:.ll1 dicapped persons in the provi s ion 0 r SCTV i ce_-, :hou] d 

be limited sirnrly bcc;ll1se P<Jrlj;lJnc l1t ltn~> :C..'t up ji TCgU-

latory agency and has given .it the power to rq:u1atc 

undertakings in a given area . IE we accepted that there 

should be no such resty-ict] ons, this j s no to say th a t 

the Commission or a tribunal it cre Gtet! sho uld ignore the 

exist ence of r~gulatory agencies and t~ke no account of 

their policies, especially if such poljci. s were en.acte 

\vith a vie", to prohib it discrimination to the ext nt pro-

hibited by the Canadian Human Rights J\ct. These policies 

should be considered. Ho,.;ever, their existence should [lot 

affect th e power of the Commission or of D Tribullal, to 

order remedial actions where it is need d. 

106. This is no t to say that there cannot be except]ons 

to t his principle . The devel pment progrnmme concep men-

tioned in thi s Discussion Paper is onc such exception. 

However, such excel tion can onl:\' be justified ill exception;!l 

circumstances. 

PROP OSJ\ LS AND ALTER ATIVES 

107 . The purpose of the present CnbLl1et Djscllssion Paper 

is to provide background informntjon upon which Cabinet can 

1II a k e a dec i s i 0 11 ~I S to \'I' h c the r to <Jill C 11 d the C a 11 ad i ~Il II LIlli a n 

Rights Act . 

108 . The issues submjtted to Cabinet fOT its approval 

are the foll0wing: 

0) Should i)fHJinmcnt ndcl one or morc o[ tl ~ foJ 1 ol·dll.g o 

the lisi' u[" prohibited grounds: 

- opinion, belief or creed 

- sexual orientation 
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- sexual harassment 

- criminal or penal conviction 

- handicap, i.e. physical handicap and mental retarda-

tion, imp airment di sorder or illness or any his ory 

the r eof, but not a lc ohol or drug addiction or as 

his tory of addiction . 

Should Cabinet consider a more restrictive approRch 

advisable, the scope of the afforded protection could 

be reduced as regards all of the above-propo ed new 

grounds of d"scrimination , save sexual orientation and 

harassment . 

b) "Should one or more of the following restrictions be 

imposed in respect to tle excrcjse of h se r"ghts : 

- In matters of employment: 

Whether certain departments and agencies of the Govern - " 

(r th'to 

ment of Canada should be exempted from the application 

of a prohibit jon to discriminate on the rrounds of 

opinion, sexual orientation or crimina] or pena COIl-

viction? 

In the provisions of goods, servjces, facilities or 

accommodation customarjly Availabl e to t11C general 

public or in the provision of commercinl premises or 

residential accommodation: 

. Whether to allow, in respect to th e prohjbition 

to discrim"nrlte on the grol lnd or h.lTl(lic ... p, spc i,l 

development programmes which would allow the PUy-

veyors of certain goods and services to asccrtain 

the scope of their obligJtions Ilntl'r the Cnlladian 

Human Rights Act? 

• As rogards persons \ho \vouJd not be required to 

submit development programmes, whcther to provide 

that discrimination in the provlsjon of goods (Incl 

services can be justified if rens on nhlc ca use is 

shown for such discriminlltjon? AJso whether to 
</1 
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provide that jf no such C1USC is shohln , dis riml-

nat i on could nevertheless be :11lowcu if remedying 

it would impose undue cos t ~Ind 118 rdship on t 1C 

person against \,;}lOm a conpLajIlt \ViiS made'? F-in"lly 

whether providc that. the "un dlw cost: <111d hardship" 

claus e would apply as regards elliployers I\Iho justi.fy 

disC l"im inat ion against t he hilndicapped in matters 

of employment on the basis of inadequDte premises 

in f aci liti es ? 

Overall : 

~eth r to provide for a special procedure to deal vith 

~ I cases inv o l v ing "national se cur ity" questjon? 

c ) Should Parliament amend various provisions of the Cani-

dian fl uman Rights A t to de~l1 with :inilcc ura cies in 

translation and other inconsisten cies. The fo lowing 

se c tions cou ld be amended: 

- sections 2(n) an d 3 so as to prohibit discrilllin; Lion 

on the grounds of nwtrimonial ilnd £a~]jly sta liS in 

th e En glish versj on and on tl e groul1us of "ctat matri-

monial" and IIsitu~tjon de filmillc" in the 1-'1- nell ver-

sion; 

s ection 20 so as to insure , by J proper defjnitjon of 

the word sex , that discriTI]ination on the grollnd of sex 

in c lud es d iscrimina tory practices baseo on pregnancy 

or childbirth; 

subsec tion 48(3) in order to pTovici c th3t the Act docs 

n ot apply in respect to t he Public SCTvices of the 

NOTth wc. t Territori.es and of the Yuk n (lnd in rcspect 

to ot1H~!' terrjtorial agcncies \",hl eh arc aoene of J[er 

~laje5t)' ~h right o f Canada; 

.. th e Pf'~lleh version of subscet."ol1:-, 47(1), 47(/), 60(1) 

and 61 (2) so as to c leJ.rly indicate that he ~ljnistcr ?d 
o f J u s tic c m II S t sub m l t 'v i t 11 j II the r irs t fie tee n s.i t tin g 

... /61 
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the C:1naJiJn lftlm:lll I{jghts Cl1lllllissiull OJ" of L11L' Pri-

d:1tc . 

109 . Ena ctment hy Parli:llllcll t or lcgisl;ltjOIl :Iddillg one 

o r more new g rounds of discrimination to those nlrcudy 

p r o h i bit C d in the Can;] d i a 11 II U 1Il iln R i r',l t s /\ c t \v 0 l 1 J j 11 d . cat c 

t h e govcrnment ' 5 concern jn the arC'j of hllman ri ~~ ht_ ;II!U 

\vould afford members of cliscrimin<ltccl Erollps an cfrcctivc, 

inexpensive and expccl ·i.tivc protection ag :ljllst discdrnin:ltioll , 

.. . /62 

006808 

AGC-0261_ 0063 



Document disclosed under the Access to Information Act 
Document divulgue en vertu de la Loi sur /'acces a !'information 

- 62 -

I\PPE.'D1X T 

Pr e V .11 C II ceo [ S pc c ;. r l C !) i ~;; I IJ j J l i (' .­
i n C;maJ;J 

All flgcs, ]~)7H 

Source: Dcp~rtll1Cllt of 1':ltl0l1ilL 11<';llth :llld \\'('If:ll"C', Ilr"rt 
Discussion j>:l [lcr on C,lllJd:J , nd th lnt('rl1~l"lon;ll 
Yc .:n-· -) r rrSUTi'r-e-tr FC1, 's (:;'1 s--:-PY81; i\iIi)l'~\ -/\:--\vh()'-­
Gr"Cthco] sci eel lJ ,;]I1~)(ra-;- Ut laIl1 i l- ,- NOn;IflIJe-r- '1 '~7~), 
p. 3 . 

Physical djsab·]itlc . . ......... . . . . . . . " . ... .. . . 1 , R4,()OO 

Neu r olog i ca1 ...... .. .. ....... . . . ... 1 42 , 000 

Epjl epsy ..... . .. . ..... . 

Mu l tiple ScI r osj s .... , 

Othe r ....... . ... . ... . . . 

Mus c ul oskeletal . ... .. ... . 

Ii I , 000 

18 , 000 

43 , 000 

A ~' t h r .i. t .i. s , r lJ C U III a t .i. S 11I . 3 7 8 , ° 0 ° 
Absence or .:Inns , legs .. 23,000 

Ortho]) dic ...... . . . ... . 569 , 000 

070 , 0 (J 0 

- ViS ll.:1I ..... .. ... . . ... . . . ... .. , ..... "J5 0 , OOO 

lt ea r ing .... .... , , ..... .. . . .. . . . 200 , 000 

Spe ech (excluding tl ~ ;]fness ) . ... 22 , O(J0 

len tJ 1 . . . .. .. ..... ...... . ......... .. ... ' .. . ' , . .. . 

Mental DIn ss/c.lisorder ........... . (:44,000 

Drug/alcohol addiction ..... .. .. " . . 31 , 000 

Ment al re t ardaUon ..... . ... . ..... . .... ......... . 

Le arning disorlors Cnge 5- 16 ) ........... , . . .... . 

Cnrdio vClscu l ar .. .. , ......... ..... . . . . , .. , , . . ' .. . 

He a r t eli ' e a s e .. .. .. . . .. .. . .. .. .. .. . 30 2 , 0 () () 

Iligh bJ ood pressu r e . . . .. . . . . . . . 7 :~ , 000 

Re. pi ·a t ory .. ..... . , ... . '" .. . . , .. 

Digestive .... . .. . , . . . . , . .. . . .. . ... , ........ . 

U ra g e 11 j t al ( f ~ j d 11 e )' d j 5 0 j" d l' r, e l c . ) . . . . . . . . . . 

leo pl a sm (TU'!lOli r , (. t c . ) . .. ..... , , ... .... . ... . .. . 

rnlocrinc (Diilbc es , Clc . ) ..... " .... . . .. . ..... . 

Tota l numb!' r or t1 is:lhl ing cOlld i lions 

675,000 

71 ,(J OO 

, (1)5 , 000 

0flH,OO() 

811 , r) 00 

2·17 ,() on 

~.) () ,() (J (J 

:) S ~ , () 0 0 

1. Sincc CCl h (ljsabled )1L'rsoJ 'is ('st i m:] (' ( to h:I\'I..' , or the",,;; 
average , 2 . 8 di ' Jb.i.lities, lv( C<ln a,-SlJl1e that jn C~lll:j d~1 Ie,{ 
there arc 2. 2 milli ons dLs: tblcJ persons. 
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