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Bliss casc, would probably have difficulty in justifying
such a result. With the proposed amendment, the situa-

tion could be different.

96. To mention that the Canadian Human Rights Co

sion might avail itself of such an amendment to reverse

the Bliss decision raises the question of whether it has
the jurisdiction to inquire into alleged discriminatory
practices authorized by Acts of Parliament. This is a
matter of considerable importance. If the Commission
possesses this power (and it should be noted that neither
the Federal Court of Appcal nor the Supreme Court of Canada
has yet been given an opportunity to deal with this issue),
a possible result might be the implied repeal of all prior
Acts of Parliament with which the Canadian Iuman Rights Act
conflicts. Whether in the absence of an express paramountcy
clause similar to the one found in s. 5(2) of the Canadian
Bill of Rights, R.5.C. 1970, Appendix III, this would be the
case with subsequent legislation is more arguable, the
general rule being that subsequent legislation prevails
over prior enactments. It would, therefore, seem that
unless the Commission ceases to contend that it has juris-
diction to inquire into alleged instances of discrimina-
tion authorized by Acts of Parliament, this question should
be resolved. This could be done by asking, at the appro-
priate moment, the Courts to pronounce themselves on the
scope of the Act in this respect. It could also be done

by Parliament cnacting legislation clarifying the scope of

the Act.

D: Application of the Canadian Human Rights Act
to th-,‘.‘ Public Services of the Northwest Ter-
ritories and of the Yukon

97. In his Report, the Special Representative on Cons-
titutional Development in the Northwest Territories,

sosd55

006801

AGC-0261_0056



T Document discl osea unaer H e ZCCGSS iO 7n;ormai/on 205

Document divulgué en vertu de la Loi sur I'accés a l'information

the Hon. C.M. Drury, indicated that "despite the apparent
intention of the federal government to the contrary, the
Ca“”diﬁﬂ_ﬁEﬂEﬂvﬁjﬁhfivﬁﬁi’ rather than the Northwest
Tervitories? Eﬂiﬁ_ﬂ!}fﬁifﬁ§uglﬂlﬂﬂpf'J (R.ON.W.T, 1974,

c. F-2) would seem to apply to the employees of the Govern-
ment of the Northwest Territories'". He then concluded that
"the level of government accountable for the protection of
the rights of the GNWT employces cannot be determined
without recourse to the courts, or amendments to the federal
law to ensure that it does not apply to GNWT employees'.
Although‘not discussed in the Report, the same problem

also exists in respect to the public service of the Yukon.

under Part III of the Act in respect to acts or omissions

prohibited by the Act save if such acts or omissions could,
in a province, have been the subject of a complaint under
that Part. Normally, this would imply that in the territo-
ries, employees of the territorial governments would not
be able to make complaints under Part ITI since their pro-
. vincial counterparts are not able to do sc. However,
territorial employees arc decemed to be servants of Her
Majésty in Right of Canada. In a province, servants of
Her Majesty in right of Canada can make complaints under
Part II1. This being the case, it was argued by the Cana-
dian Human Rights Commission that complaints by territorial
government employees concerning allcgations of prohibited

discrimination must be made pursuant to Part 11T of the
I

Canadian Human Rights Act and not under territorial law.

99. To resolve this question, subscction 48(3) of the
Canadian lluman Rights Act might be amended so as to pre-

clude complaints in respect to the Public Services of the

territories or any other territorial agcncies which could &KS
b o
be considercd as an agent of Her Majesty in right of Canada.
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E. Delay for the submission of Annual and
Special Reports of the Canadian
Rights Commission and of the Prive
Commissioners

{00 The French version of subsecctions A A R T

60(1) and 61(2) of the Canadian lhuman
that when an annual or special report of the Canadian

Human Rights Commission or of the Privacy Commissioner

is transmitted to the Minister of Justice, "le Ministre
dépose le rapport devant le Parlement dans les quinze jours
de sa réception ou, si celui-ci ne siége pas, dans les
quinze premiers jours de la séance suivantec'. Thc‘mcuning
that must be given to the words 'le Ministre dépose le
rapport... si /Te Parlement/ ne sitge pas, dans les quinze
premiers jours de la séance suivante'" arc, however, ungiwur.
Do theyArefor, as is apparently the case with the English
version, to the first fifteen days next thercafter that -
Parliament is actually sitting or do they simply refer to
the first fifteen calender day beginning on the day Par-

liament resumes sitting.

100 . In order to resolve this imprecision and make the
French version in this respect identical with the English
version of subsections 47(1), 47(2), 6UL) drict 61 (2,
Parliament might amend these subsections so as to remove
any ambiguity that may presently exist in the French ver-
sion and clearly indicate that reference is made not to

calendar days, but to sitting days.

FINANCIAL CONSIDERATIONS

102, The implementation of the proposed amendments, with
the exception of the proposal to cxtend the protection pre-
sently offered handicapped persons, should not imply the

spending of considerable sums by the federal Government and

by undertakings coming under the authority of Parliament

However, implementation of the proposal to extend the X(%
v I87
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protection presently offered to handicapped, particularly
in regards the provision of goods, services, facilities,
premises and accommodation to physically handicapped
might prove to be expensive. It is, at the present time,
impossible to estimate the amounts required to fully
implement this proposal. However, the development pro-
gramme concept would, in all likelyhood, reduce the sum

that would have to be spent in this respect,

103. As regards enforcement of the proposed amendments,
sums required by the Canadian Human Rights Commission
would be relatively modest, the basic structure allowing

for the enforcement of the Canadian Human Rights Act already

having been set up.

OTHER CONSTDERATIONS

164. At the federal level, the power to regulate various
undertakingé over which Parliament has jurisdiction, most
notably in the areas of transport and tclc;ommunicutions,
has been given to governmental agencies. Tears have been
expressed that if the Canadian Human Rights Commission

were given the power to prohibit discrimination on the
ground of handicap in respect to the provision of services,
conflicts might arise between the policies of the recgula-

tory agencies and decisions arrived at under the Canadian

1053 At present, Canadian human rights legislation,

with the exception of Quebec's Act to secure the handicap-

ped in the exercise of their rights, does not restrict the power

of federdl of provincial Human Rights Commissions to order reme-
dial aetion whith might impinge upon the area of jurisdic-

tion of a réfllatory agency or which might' even conflict

with the policy of such an agency. It can, therefore, be

asked whether the power of the Canadian Human Ri

¢hts
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R e
Commission or of a tribunal created by it to take remedial
action in cases where there exists discrimination against
handicapped persons in the provision of services, should
be limited simply because Parliament has sct up a regu-
latory agency and has given it the power to recgulate
undertakings in a given area. If we accepted that there
should be no such restrictions, this is not to say that
the Commission or a tribunal it created should ignore the
existence of régulatory agencies and take no account of
their policies, especially if such policiecs were enacted
with a view to prohibit discrimination to the ecxtent pro-

hibited by the Canadian Human Rights Act. These policies

should be considered. However, their existence should pot
affect the power of the Commission or of a Tribunal, to

order remedial actions where it is needed.

106. This is not to say that therec cannot be exceptions
to this principle. The development programme concept men-
tioned in this Discussion Paper is one such exception.
However, such exception can only be justified in exceptional

circumstances.

PROPOSALS AND ALTERNATIV

107 The purpose of the present Cabinet Discussion Paper
is to provide background information upon which Cabinet can
make a decision as to whether to amend the Canadian liuman

Rights Act.

Y

108. The issues submitted to Cabinet for its approval

are the following:

a) Should Parliament add one or more of the following to
the 1ist ol prohibited grounds:
- opinion, belief or creed

- sexual orientation

«s+ /59
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- sexual harassment

- criminal or penal conviction

- handicap, i.e. physical handicap and mental retarda-
tion, impairment disorder or illness or any history
thereof, but not alcohol or drug addiction or as
history of addiction.

Should Cabinet consider a more restrictive approach

advisable, the scope of the afforded protection could

be reduced as regards all of thec above-proposed new

grounds of discrimination, save sexual orientation and

harassment.

b) _Should one or more of the following restrictions be

imposed in respect to the exercise of these rights:

‘ - Tny matters of employment:

) Whether certain departments and agencies of the Govern--
ment of Canada should be exempted from the application
of a prohibition to discriminate on the grounds of
opinion, sexual orientation or criminal or penal con-

viction?

In the provisions of goods, services, facilities or

accommodation customarily available to the general

public or in the provision of commercial premises or

residential accommodation:

. Whether to allow, in respect to the prohibition
to discriminate on the ground of handicap, special
development programmes which would allow the pur-
veyors of certain goods and services to ascertain
the scope of their obligations under the Canadian
Human Rights Act?

. As regards persons who would not be required to
submit development programmes, whether to provide
that discrimination in the provision of goods and
services can be justified if reasonable cause is

gl

shown for such discrimination? Also whether to

60
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discrimi-

provide that if no such causc is shown,
nation could nevertheless be allowed if remedying
it would impose undue cost and hardship on the

person against whom a complaint was made? Finally

]

whether provide that the "undue cost and hardshi
clause would apply as regards employers who justify
discrimination against the handicapped in matters
of employment on the basis of inadequate premises

in facilities?

= Oeerall ¢
Whether to provide for a special procedure to deal with

cases involving '"national security'" question?

c) Should Parliament amend various provisions of the Cana-
dian Human Rights Act to decal with inaccuracies in
translation and other inconsistencies. The following

sections could be amended:

- sections 2(a) and 3 so as to prohibit discrimination
on the grounds of matrimonial and family status in
the English version and on the grounds of "état matri-
monial" and "situation de famille" in the French ver-
sion;

- section 20 so as to insure, by a proper definition of
the word sex, that discrimination on the ground of sex
includes discriminatory practices based on pregnancy

or ¢hildbirth:

- subsection 48(3) in order to provide that the Act does
not apply in respect to the Public Services of the
Northwest Territories and of the Yukon and in respect
to othé+# territorial agenciecs which are agents of Her
Majesty in right of Canada;

= the Fronch version of subsections 2 5 N ey T )

] ’ 2 g | ) ) T
and 61(2) so as to Clearly indicate that the Minister J(ﬁ
of Justice must submit within the first fifteen sitting
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Disal tice
Source Department of Natic th 1 Wel Ryl 1
Discussion nd the 1 natiol
i of Dis ~I981:; Annex A:  Who
he Di s QLT aw ( mb s
|4 5l ke b ot O R [ 5 o B 10 PR A G LTI S 1,484,000
NEUTOLORIEREL « v v Sihes vid ale it e o (0 1 ¢
Epil ) 1,000
Multaple .ScleTosis ve.q 18,000
I ot B s a0 s s T i 8 13,000
MusSculoskEletal o« v s s % s vl v w i 970,00
rthritis, rheumatism,. 378,00¢
Absence of arms, legs.. 2
D EROTEUIIE v s fe v e &7 56 -
LR 3 O P A R PR e SIS PR LD 150,000
ORI LT B ol to o mitfare b Sl B il o o e st g 00,000
Speech (excluding deafness)........ 22,000
BETUERD 804 al s vt i o B 500 B ke 20 500 7 i Sl 204 e 1 s e B 2 675,000

Mental: allnessidiEorder, \ses i wrme v 644,000
Drug/alcohol addiCt Lo v s svons . ALY
L FE e L = 1 s g g5 Tio ) COPMENINL e NPRRAE AS ) Sl oS S I g 71,000

Learning disorders

CaRdIOTASTRL AR B« S s e s s et b s A s arl et 1,045, 01

HE Tt RS BHERS o arnntis s s S sesrd o s 502,001
Hagh bledd PreSBlmen il oomm st b v ity 743,000
RESDATATOTY ik vt o5 ol s A L L W e 108,00

DaE R G el b b st pion s W e B e ol B B 814,000

Urogenital (Kiduey disorder, Otc.) ... onen s
Neoplasm {(Tumdur,, CECw)iv . s su T s DR e s S 3 0
Endocrine (Diabetes, etc.) 352,00
Totul number of di i 000 1
1 .77 ‘:lgkﬁtiL‘tnr‘ i estimated to have, or
average, assume that in

there are
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